In Part II of this Article, I describe these initiatives with particular emphasis on the proposals that have been approved or (in the case of the WHO working group) upon which Member states have reached consensus. In Part III, I compare the initiatives and examine how they might be expected to facilitate collaboration between the two IGOs. In Part IV, I pose some questions prompted by the diversity and ambition of the proposals that make up the initiatives.
For example, given the institutional missions and commonly understood core competencies of the IGOs that have implemented these initiatives, how can they be expected interact, overlap, and/or conflict, and how might they be modified so that they build on each other? Can these initiatives be expected to improve access to medicines and needs-driven innovation in developing countries, particularly given the dire need in many developing countries for technical assistance with respect to intellectual property policy?
II. THE INITIATIVES
A. THE WIPO DEVELOPMENT AGENDA The WIPO Development Agenda is the culmination of a three year process that began with an eight-page proposal submitted in August, 2004 by the delegations of Brazil and Argentina to the WIPO General Assembly. 6 That proposal noted "the need to integrate the 'development dimension' into policy making on intellectual property protection" 7 and called for, among other things: the establishment of a new subsidiary body within WIPO to examine technology transfer; a new treaty to promote access to the results of publicly funded research in developed countries; fair enforcement of IP rights; and more development-oriented technical cooperation and assistance. ' Just over three years later, the WIPO General Assembly voted to adopt forty-five recommendations made by the Provisional Committee on Proposals to make it easier for developing countries to obtain less expensive, generic versions of patented medicines. The United Nations Conference on Trade and Development, together with the International Centre for Trade and Sustainable Development, is implementing a Capacity Building Project on Intellectual Property Rights (IPRs) and Sustainable Development that conducts research designed to improve understanding of the implications of the TRIPS Agreement for developing countries and to "strengthen the analytical and negotiating capacity of developing countries so that they are better able to participate in IPR-related negotiations in an informed fashion in furtherance of their sustainable development objectives." See Capacity Building
Project on Intellectual Property Rights, www.iprsonline.org unctadictsd/description.htm. The United Nations Development Programme ("UNDP") has launched a capacity building project designed help developing countries provide access to HIV/AIDS drugs in the context of the flexibilities and safeguards within TRIPS, through technical assistance and facilitation. See Related to a WIPO Development Agenda ("PCDA") and to establish a Committee on Development and Intellectual Property to implement the recommendations.
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The PCDA's recommendations were taken from many proposals submitted by various Members over the course of four PCDA meetings.
1 0 The recommendations are organized into five clusters, and certain proposals are to be implemented immediately."
Cluster A, "Technical Assistance And Capacity Building," contains 14 proposals calling for technical assistance that is "development-oriented, demand-driven and transparent," to quote from the first proposal.
2 Among other things, the proposals call for increased technical assistance, more transparency in technical assistance, assistance dealing with IP-related anticompetitive practices, information sharing, capacity-building, development of an intellectual property infrastructure, and provision of advice on flexibilities contained in the TRIPS Agreement. 3 The proposals in Cluster B, "Norm-Setting, Flexibilities, Public Policy And Public Domain," comprise various institutional reforms that will govern the treaty-making process. 4 The proposals appear to reflect a deep dissatisfaction on the part of developing countries with how WIPO has been run in the past, and thus include proposals: to make the norm-setting process "inclusive and member-driven," to take into account different levels of development, to consider a balance between costs and benefits, to be in line with the principle of neutrality of the WIPO Secretariat, and to be a participatory process that takes into consideration the interests and priorities of all WIPO Member States and the viewpoints of other stakeholders -including accredited IGOs and NGOs."
Proposal 22 is particularly notable, as it suggests new procedures under which the WIPO Secretariat would consider specific development-focused issues as part of its norm-setting activity." 6 Cluster C, "Technology Transfer, Information and Communication Technologies (ICT) And Access To Knowledge," comprises nine proposals focusing on IP-related technology transfer to developing countries and the IPrelated aspects of ICT for developing countries. 7 This Cluster seems intended to address a perception that WIPO's technical assistance has in the past been biased towards stronger intellectual property protections and enforcement to the detriment of developing countries.
Cluster D, "Assessment, Evaluation and Impact Studies" proposes a "yearly review and evaluation mechanism for the assessment of all its 
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Id. development-oriented activities" and also recommends conducting new studies and other assessment activities aimed at evaluating the impact of IP on development.' 9 Cluster E, "Institutional Matters Including Mandate and Governance,"" presents a far-reaching set of proposals designed to broaden WIPO's mandate so that it is more development-oriented. These proposals include WIPO studies on brain drain, intensified cooperation on IP-related issues with other United Nations agencies, and enhanced measures to ensure participation of civil society groups. 2 ' Cluster F, "Other Issues," citing Article 7 of TRIPS, proposes that WIPO "approach intellectual property enforcement in the context of broader societal interests and especially development-oriented concerns. " 22 The WIPO Development Agenda has been described as "an unparalleled opportunity, especially for developing countries and public interest organizations, to place at the centre of the IP debate the question of the interrelation between IP and various facets of development." 23 Indeed, it certainly reads as an ambitious reform that would move WIPO away from its traditional, singular emphasis on the promotion and expansion of intellectual property rights towards an organization that is development-oriented from the top down.
While the Development Agenda is clearly focused on the needs of developing countries, the forty-five proposals make no mention of public health, even though the issue of access to medicine for developing countries has been a major driver of the process. For example, the issue of public health is prominently featured in the August 2004 proposal by Brazil and Argentina. 24 Furthermore, proposals discussing public health were introduced throughout the process.25
B. THE WHO's INTERGOVERNMENTAL WORKING GROUP ON PUBLIC HEALTH

AND INTELLECTUAL PROPERTY
The World Health Organization's most recent effort to explore the link between intellectual property rights and public health officially began in 2003 with a short report by the Secretariat to the fifty-sixth World Health Assembly, stressing the importance of innovation and the fact that "a significant proportion of the world's population, especially in developing
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Id. 23 Posting of Dr. Sisule Musungu, to Thoughts In Colours, available at thoughtsincolours.blogspot.com/2007/O7/wipo-development-agenda-as-dust.html (July 9, 2007, 01:10 EST).
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WIPO, Proposal, supra note 6. 25 Note, however, that the WHO is mentioned in Proposal 40 of WIPO's General Report, which calls for intensified cooperation on IP issues with various UN agencies. WIPO, General Report, supra note 9, at 16 ("To request WIPO to intensify its cooperation on IP related issues with United Nations agencies, according to Member States' orientation, in particular UNCTAD, UNEP, WHO, UNIDO, UNESCO and other relevant international organizations, especially the WTO in order to strengthen the coordination for maximum efficiency in undertaking development programs").
countries, has yet to derive much benefit from innovations that are commonplace elsewhere." 26 The report points out language in TRIPS regarding public health, nutrition and technology transfer, and offers several ways in which expansive intellectual property rights can jeopardize public health in developing countries -such as through prohibitively high prices, adverse affects on innovation, and inadequate capacity to manage intellectual property systems. 27 The report suggested that "rigorous analysis of the scientific, legal, economic, ethical, and human rights aspects of intellectual property as it relates to public health, and careful monitoring of this relationship in different national contexts could prove invaluable for national and international policies and practices that ensure both innovation to respond to unmet needs and access to existing technologies for health." 2 s The World Health Assembly responded by establishing a Commission on Intellectual Property Rights, Innovation and Public Health ("CIPIH") that would: collect data and proposals from different actors involved and produce an analysis of intellectual property rights, innovation and public health, including the question of appropriate funding and incentive mechanisms for the creation of new medicines and other products against diseases that disproportionately affect developing countries.
29
CIPIH, which comprised a diverse group representing academia, industry, and public health advocates, among other groups, 3° spent the next two years conducting extensive research, holding meetings with stakeholders, hosting workshops, and commissioning studies. In April 2006, it submitted a comprehensive report addressed to the Director-General of WHO." The report attempts to examine public health and development not just as they relate to intellectual property rights, but in the context of "the bigger picture,"
2 taking in such factors as regulation and political commitment.
3
The report comprehensively examines the development and delivery of medicines in three parts: early stage research, "the long road from discovery to development," and delivery. Intellectual property rights are a general incentive provided by governments to promote innovation in all fields. In respect of public health, they are embedded in a set of other incentives which influence the pattern of innovation. They need to be looked at as part of a bigger picture. In particular, because of the small and uncertain market demand for diagnostics, vaccines and medicines needed to address health problems mainly affecting developing countries, the incentive effect of intellectual property rights may be limited or non-existent.
Because intellectual property rights may not be an effective incentive in this area, there is a need for other incentives and financial mechanisms to be put in place and for collaborative efforts between different stakeholders. Without access to the products of innovation, there can be no public health benefits. Defining the conditions by which products can be accessed is therefore an important aspect of the report. There has been significant progress in recent years, in particular initiatives taken by different stakeholders to promote innovation in health-care products e.g. increased funding by foundations and the formation of public-private partnerships for product development.
This momentum for change is welcome but is insufficient. More needs to be done. There are unsettled and debated issues in intellectual property for example the effectiveness of the recent amendment to TRIPS in increasing access to medicines in countries without manufacturing capacity, the impact of data exclusivity laws and the impact of intellectual property provisions in bilateral trade agreements.
And there is a need to ensure enhanced financing on a sustainable basis of innovation and access and promote synergy between the different partners. Ultimately it is a responsibility that governments must accept if these objectives are to be achieved.
It is appropriate that WHO should now take the lead in promoting a more sustainable and better-funded effort and addressing unresolved issues. WHO should accordingly develop a Global Plan of Action to secure enhanced and sustainable funding for developing and making accessible products to address diseases that disproportionately affect developing countries. those gaps.
36 These proposals range from investing appropriately in health delivery infrastructure, 3 7 to providing in legislation for the power to use compulsory licensing where that power might be useful as a means to promote health research 3 " or access to cheaper medicines. 9 It is important to note that the report stops short of proposing comprehensive reform of the international IP system; and it does not propose additional schemes for incentivizing innovation (such as innovation prizes) as alternatives to the existing intellectual property regime. Furthermore, the very breadth of the report may have distracted from its mission and led to a less-focused analysis and weaker recommendations, as Commissioner Correa argued in a comment to the report.°T he report does recommend additional incentive mechanisms as a complement to the existing system. 4 " It calls for further work on a research and development treaty; 2 recommends that WHO "now take the lead in promoting a more sustainable and better-funded effort and addressing unresolved issues;" and asks WHO to put together a Global Plan of Action that would "secure enhanced and sustainable funding for developing and making accessible products to address diseases that disproportionately affect developing countries."
In response to the Report, the World Health Assembly created the Intergovernmental Working Group on Public Health, Innovation and Intellectual Property ("IGWG")." The IGWG is tasked with creating: a global strategy and plan of action in order to provide a mediumterm framework based on the recommendations of the Commission; such strategy and plan of action would aim, inter alia, at securing an enhanced and sustainable basis for needsdriven, essential health research and development relevant to diseases that disproportionately affect developing countries, proposing clear objectives and priorities for research and development, and estimating funding needs in this area.
5
The most recent IGWG meeting, its second, took place in November 2007, and ended with some progress but without consensus on many important issues. 46 At the November meeting, Drafting Groups A and B of the IGWG worked on a forty-four point draft global strategy. consensus was reached; others were negotiated without resolution; and still others were not discussed at all." 8 The proposed global strategy presents eight proposed elements, which are preceded by three parts: "The context," "The aim," and "The principles."
The draft strategy opens by setting forth "The context"; the working group has reached consensus on a description of the problem in twelve paragraphs, including a statement that intellectual property rights are an important incentive for the development of new health care products but that IP rights alone do "not meet the need for the development of new products to fight diseases where the potential paying market is small or uncertain." 9 This section also includes statements on TRIPS flexibilities° and recognition that developing countries may face obstacles in implementing such flexibilities (although just what obstacles those may be remains under discussion)." The drafting groups did not reach consensus, unfortunately, on some relatively basic issues, such as whether the CIPIH report "provides an effective analysis of the problems and makes recommendations that form a basis of future actions." 2 With respect to the second part, "The aim," the drafting groups have agreed that the aim of the global strategy is to "provide a medium-term framework based on the recommendations of the CIPIH," although consensus has not yet been reached on whether the focus will be on Type II and Type III diseases and/or the specific needs of developing countries in relation to Type I diseases." Paragraph 14 b) of this Part provides that the Elements of the global strategy will "Promote R&D focusing on Type II and Type III diseases and the specific R&D needs of developing countries in relation to Type I diseases."" Consensus was reached on this statement, but not with respect to a critical footnote that would specify which diseases the entire draft strategy would be focused on; the footnote names HIV/AIDS and TB for Type II diseases and nine Type III diseases. 5 Were consensus to be reached on this footnote, it would mean that the scope of the entire Global Strategy and Plan of Action would be limited to these eleven diseases and those Type I diseases that "are increasingly prevalence [sic] Id. I6. 53 
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Id. ' 14 b). As specified by the Commission on Marcroeconomics and Health and discussed in the CIPIH Report, Type I diseases are incident in both rich and poor countries, with large numbers of vulnerable populations in each. Type II diseases are incident in both rich and poor countries, but with a substantial proportion of the cases in poor countries. Type III diseases are those that are overwhelmingly or exclusively incident in developing countries. Id. at n. 1. 5 Id. at n.1.
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Id. at n.i. Paragraph 14 sets forth various "elements" of the global strategy, which are designed "to promote innovation, build capacity, improve access and mobilize resources." Of particular interest is Paragraph 14 e), stating a goal of "encourag [ing] and support[ing] the application and management of intellectual property in a manner that maximizes health-related innovation, especially to meet the R&D needs of developing countries." 7 The rest of the clause is still subject to discussion as indicated by the bracketed text: "protects public health and promotes access to [ The draft global strategy's third part, "The principles," presents twelve principles upon which the draft global strategy's action items are based.
5 9 The part begins by tying this project explicitly to WHO's mandate as set forth in its Constitution:
The WHO Constitution states that "the objective of WHO shall be the attainment by all peoples of the highest possible level of health". Accordingly, WHO shall play a strategic and pro-active role in contributing to pursue the agenda on "public health, innovation and intellectual property", within its mandate and its constitutional objectives.
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The principles on which consensus has been reached are relatively ambitious. The IGWG agrees, for example, that the highest attainable standard of health is a fundamental right of all people 61 (but consensus has not yet been reached on whether to cite the International Covenant on Economic, Social and Cultural Rights). 62 The drafting groups have also reached consensus that "Intellectual Property Rights do not and should not prevent Member States from taking measures to protect public health," 63 which is a fundamental principle set forth in the 2001 Doha Declaration on the TRIPS Agreement and Public Health. 64 Other principles upon which consensus was reached include statements that "International negotiations on issues related to intellectual property rights and health should be coherent in their approaches to the promotion of public health," and that IP rights, while "an important incentive in the development of new health care products, [do] not meet the 57 
Id.
14 e). This sub-paragraph corresponds with what is referred to later in the draft global strategy as Element 5.
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Id. The drafting groups have not reached consensus on whether to address trade in this part of the draft global strategy. Potential language includes statements that "[tihe objectives of public health and the interests of trade should be appropriately balanced and coordinated," and that "[t]he right to health takes precedence over commercial interests."
66
The first proposed element of the plan, "Prioritizing research and development needs," contemplates a canvas of global research and the development and formulation of explicit prioritized strategies for research and development at country and regional and inter-regional levels.
6 7 The drafting groups also reached consensus on prioritizing research and development in traditional medicine; but could not agree on much else with respect to this issue, including whether it would include traditional knowledge, reference international instruments, or refer to indigenous peoples and local communities."
8
The preface to Element 2, "Promoting research and development," declares that " [t] here are many determinants of innovation capacity," and calls for substantially enhancing the range of measures to support research into Type II and III diseases and the needs of developing countries with respect to Type I diseases.
6 9 This element also calls for greater investment. The proposed actions to be taken comprise: support for national health research programs and strategic research networks; upstream research and development in developing countries; enhancing links between health and biomedical research and development; and improving access to knowledge and technology relevant to meet the public health needs of developing countries through public health libraries, as well as sharing the results of government funded research, databases and compound libraries. 7 There is some consensus on these proposed actions. 7 2 There are also proposed actions on which consensus has not been reached, such as providing open licensing for publicly funded and donor-funded research in developed countries, 73 and considering research exemptions in the national legislation of developing countries.
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It is also important to highlight that consensus has been reached on action item 2.3(c), which anticipates further discussions on a Research and Development Treaty.
75 This is a particularly notable development because such a treaty can be seen as a prelude to future alternative or compensatory incentive systems. Id. 18.
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Id. 30(2.3)(c) ("encourage further exploratory discussions on the utility of possible intruments [sic] or mechanisms for essential health and biomedical R&D, including inter alia, a essential health and biomedical R&D treaty"). Element 3, "Building and improving innovative capacity," presents a plan for building innovative capacity for developing countries through actions such as: supporting investment in human resources and knowledge bases, 76 developing capacity-promoting policies for innovation like improved regulatory capacity 7 7 and mitigation of loss of health professionals through migration, 7 " intensifying North-South and South-South partnerships, and improving mechanisms for ethical review in R&D. There is a consensus in favor a proposal to support policies to foster innovation based on traditional medicine "within an evidence-based framework," although how such support will be achieved is yet to be determined (for example, whether through promotion and documentation of traditional knowledge and natural genetics resources or by encouraging research on chemical entities used in traditional medicine). 79 The fifth paragraph in this element -on which consensus has not been reached -proposes developing and implementing incentives for innovation and includes proposed language that would call for "alternative" incentives. and facilitating local and regional networks. Sub-paragraph 4.3 appears to remain far from consensus, probably because most of the proposed actions presented therein involve possible changes in intellectual property policy. 6 Proposed actions include sharing patent databases, 7 examining the feasibility of patent pools of upstream and downstream technologies to promote innovation, 8 consideration of complementary or alternative mechanisms to promote health innovation, 9 and encouraging "patenting and licensing polices that maximize access to innovations" for products relevant to developing countries' public health needs.
0
The action items in Element 5, "Application and Management of intellectual property to contribute to innovation and promote public health," are easily the most controversial; consensus has been reached on almost none of the proposed action items. 9 In fact, the drafting groups did not even 76 
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90 Id. 9 34(4.3)(c). 91 Id. 99 35-36. discuss many of the Element 5 proposals at the most recent meeting.
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Proposals involve strengthening capacity to manage and apply intellectual property "in a manner oriented to public health needs and priorities of developing countries," 93 creating databases on health patents and traditional knowledge, 94 and encouraging WHO to provide technical assistance to countries that intend to make use of TRIPS flexibilities.
9 ' The proposed action items in Element 6, "Improving delivery and access," concern alternative incentive mechanisms. According to the draft strategy, the proposals are based on the principle that "support for and strengthening of health systems is vital for the success of the strategy, as are the stimulation of competition and the adoption of appropriate pricing and taxation policies for health products."
96 Proposed actions encourage greater investment in health-delivery infrastructure and financing of health products, 97 and greater ethical review and safety mechanisms. The drafting groups did not discuss nuts-and-bolts proposals to, among other things, strengthen the WHO pre-qualification programme 99 and harmonize drug marketing approval processes, including by clarifying the working relationship between drug regulatory authorities and patent offices.' 0 Similarly, the drafting groups did not get to proposed action 6.3, "promoting competition and ensuring that pricing of medicines is consistent with public health," which presents a litany of proposals intended to strengthen competition and affect pricing,' many of which are grounded in accepted TRIPS flexibilities. These include (among other things): allowing compulsory licensing for manufacturing countries; 2 utilizing TRIPS flexibilities, especially for parallel importation and the research exemption; Id. 39(6.3)(g) (first alternative). 104 Id. 39(6.3)(g) (second alternative). The proposed actions in Element 7, "Promote sustainable financing mechanisms," are directed towards further funding to support a long-term research and development effort, aimed at products that meet the health needs of developing countries, and identifying gaps in financing for health products and for research and development.'°8 One particularly detailed proposal, on which consensus has not been reached, calls for an expert task force on this issue.'°9 Another proposal, again on which consensus has not been reached, calls for a global R&D fund. ' Some consensus has been reached on Element 8, "Establishing monitoring and reporting systems," which calls for systems to monitor performance and progress of this strategy."' The Executive Board will submit a progress report to the Health Assembly every two years, and every four years a comprehensive evaluation of the strategy will be undertaken."
Draft text not assigned to any element, and not discussed at the most recent meeting, declares that implementation of this strategy by 2015 is a "global responsibility" that rests with a range of actors "including WHO's Member states, the WHO Secretariat, WIPO, WTO, national institutions, development partners, academia, pharmaceutical companies, public-private partnerships, charitable foundations and nongovernmental organizations."" ' 3 The IGWG is mandated to provide its global strategy and plan of action to the 2008 World Health Assembly, and is tentatively scheduled to resume work from April 28-May 3, 2008.
Although consensus has not been reached on many of the IGWG proposals in the draft global strategy and plan of action, it can at least be said that many proposals are on the table and are slated for further discussion prior to the World Health Assembly meeting in May 2008.' 14 The major areas of controversy are, not surprisingly, centered around how the Working Group will address intellectual property and free trade agreements in Element 5, the discussion of alternative incentive mechanisms in Element 6 (specifically whether such mechanisms will be considered as a complement to the IP system or an alternative to it), and the relationship between IP and the price of medicine."' More fundamentally, there is still some disagreement as to the role that WHO should have with respect to intellectual property. As discussed infra in Part IV, the United States has on several occasions questioned WHO's technical competence to advise Member States on intellectual property matters.
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Id. 9 39(6.3)(c). It may seem difficult to draw parallels between the WIPO Development Agenda, which is a set of institutional reforms, and the activities of CIPIH and the IGWG, which are directed towards a global strategy and plan of action on a particular issue. From a practical standpoint, however, the actual proposals put forth in each of these initiatives have much in common, including:
" Increased funding from developed countries;" 6 " Development of national and regional strategies for research and development and for IP; 117 " Measures to promote competition and/or deal with anticompetitive behavior;"' * Enhanced technical assistance to and capacity building for developing countries; 11 9 " Databases and information-sharing for patents; 2°* Assistance to developing countries that intend to use TRIPS 2007 Progress Report, supra note 47, 28(1.1) (proposing to map global R&D with a view to identifying gaps that disproportionately affect developing countries), and 42(7.1) (proposing task force to study financing mechanisms).
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Regular review of progress: the Development Agenda contemplates a yearly review,' 24 while the IGWG proposes the establishment of systems to measure performance and progress;' 25 " Measures to address the migration of healthcare professionals and other highly skilled individuals from developing countries,' 2 6 or brain drain;' 2 7
" Multilateral mechanisms such as a treaty on research and development' 28 or an instrument for protection of genetic resources, traditional knowledge, and folklore.' he Development Agenda urges WIPO to "cooperate with other IGOs to provide to developing countries, including LDCs, upon request, advice on how to gain access to and make use of intellectual property related information on technology, particularly in areas of special interest to the requesting parties,"' 3 ' and "to request WIPO to intensify its cooperation on IP related issues with United Nations agencies, according to Member States' orientation, in particular UNCTAD, UNEP, WHO, UNIDO, UNESCO and other relevant international organizations, especially the WTO in order to strengthen the coordination for maximum efficiency in undertaking development programs.' 3 2
Similarly, many proposals for action that involve collaboration with other IGOs have been made in the IGWG. These include the creation of a Coordination Committee among WHO, WIPO and WTO to seek solutions on the issue of public health and intellectual property, 33 collaboration with WIPO on assistance to developing countries with respect to implementation of TRIPS flexibilities"' and research exemptions, 5 and collaboration between WIPO and the WTO to monitor the impact of IP on innovation and access to health-care products. 6 Unfortunately, the IGWG drafting groups have not yet reached consensus on even one of these proposals.
Still, the new WIPO Committee on Development and IP would do well to review closely the proposals for collaboration now under consideration in the IGWG as it develops its work-program for implementation. This is significant,
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2.3(f) (to be considered within Element 5).
if only because the IGWG proposals are more specific than the Development Agenda proposals in terms of both the subject matter contemplated and the types of activities proposed. More importantly, however, WHO's considerable expertise and resources in the area of public health can and should be utilized to help WIPO as it investigates the impact of intellectual property and implements the many proposals providing for development-oriented technical assistance.
C. ADDITIONAL INCENTIVE SCHEMES FOR RESEARCH AND DEVELOPMENT
IGWG Proposal 5.3 contemplates additional schemes for research and development in addition to the international IP system. Whether these schemes will be "explored,"' 37 "examin[ed] and promot[ed]," 3 s or used as alternative or complementary to the IP system, remains to be determined. IGWG Proposal 5.3 contains proposals for examining the prize fund model, advance-market commitment approaches, assessing the impact of data exclusivity and data protection regulations, dealing with anticompetitive practices, and urging strict application of patentability criteria, among other things. This is one of the most contentious proposals under discussion and, like most of Element 5, was not discussed during the last meeting. In any event, the World Health Assembly has recently expressed support for additional incentive mechanisms. In April 2007, the WHA called for discussion:
that includes a range of incentive mechanisms including also addressing the linkage between the cost of research and development and the price of medicines, vaccines, diagnostic kits and other health-care products and a method for tailoring the optimal mix of incentives to a particular condition or product, with the objective of addressing diseases that disproportionately affect developing countries. 3 9 If this proposal is to become WHO policy at some point in the future, it could provide a useful guide for the WIPO Committee on Development and IP as it works to implement various Development Agenda proposals, particularly Cluster B, "Norm-Setting, Flexibilities, Public Policy and Public Domain." Similarly, since the WIPO Development Agenda makes no mention of alternative or complementary incentive mechanisms, the research contemplated in Proposals 35 and 37 could draw on the IGWG's work on this issue. 4°1 
E. TECHNICAL AssISTANCE AND CAPACITY BUILDING
Both the WIPO Development Agenda and the IGWG Draft Global Strategy and Plan of Action present numerous proposals addressed to technical assistance for developing countries. It is perhaps in this area where these initiatives present the most likely and-in the short term-possibly the most important opportunity for collaboration between WIPO and WHO.
Developing countries have a substantial need for technical expertise on IP policy matters. Many developing countries need to get into compliance with their international obligations, such as TRIPS and trading agreements with their developed country trading partners, and this process often involves amending national legislation. 4 9 Some nations seek to employ flexibilities built into TRIPS and other instruments; and some are negotiating new instruments and new treaties. 5 ' Each of these tasks requires a deep knowledge of, if not expertise in, the international IP system. These tasks also require time and resources as policymakers meet with stakeholders, gather information, and ultimately make hard decisions about how the system must be structured-all in the shadow of acute health crises. ' Many developing country governments, however, do not yet have important elements of IP administration infrastructure, such as patent examination offices, in place.' 52 Some do not have the budget for staff to evaluate and consider IP policy, not to mention IP experts in their health and education ministries, which could advise other offices on the impact IP has on their objectives. Talented lawyers and other IP experts migrate to the developed world (in fact, one WIPO Development Agenda proposal calls for a study on "brain drain"' 53 ). Countries with small populations have a small pool of experts from which to draw. These are just a few of the challenges facing IP policymakers in the developing world. 5 As discussed above, Cluster A of the WIPO Development Agenda is dedicated to technical assistance and capacity building.
5 6 Its 14 proposals call for increased technical assistance and capacity building and start by requiring that technical assistance be "development-oriented, demand-driven and transparent." 5 7 Among other things, the proposals call for increased technical assistance, assistance dealing with IP-related anticompetitive practices, information sharing, domestic capacity-building for protection of domestic innovation as well as scientific and technological infrastructure, development of an intellectual property infrastructure, and provision of advice on flexibilities contained in the TRIPS Agreement.
s
Several proposals also address transparency: technical assistance staff and consultants are directed to pay particular attention to the Code of Ethics and to avoid conflicts of interest, 5 9 and a database will be created to "match specific IP-related development needs with available resources."160 These proposals are intended to reform WIPO technical assistance, which many perceive to have been biased towards stronger IP protection and greater enforcement.
6 ' Likewise, a number of proposals in the IGWG process deal with capacity building and technical assistance, including measures to foster upstream research and product development in developing countries,' 62 as they move to implement the proposals.
The rationale for this recommendation is that such collaboration presents an opportunity to take a comprehensive approach to technical assistance and capacity-building that focuses not only on the intellectual property system, but also on research and development, alternative or complementary forms of innovation incentives, drug delivery and development infrastructure, and other needs that must be considered when setting IP policy.
IV. QUESTIONS PRESENTED
In advance of the most recent IGWG meeting, the United States government sent a demarche to several Latin American governments discussing the upcoming meeting and several proposals expected to be under discussion at the meeting. Among other things, in the demarche the United States stated:
The United States believes that the WHO Secretariat goes beyond its technical competence when it seeks to advise its Member States on trade-related matters, including intellectual property. Further, the United States believes that the WHO should not set parameters by which WTO member states can negotiate their trade agreements. The United States would like to make sure you are aware of the potentially negative trade and intellectual property implications that could arise from this initiative at the WHO.
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One response to this demarche is that a core technical competency of the Secretariat of the World Health Organization is, of course, the promotion of world health. 6 ' Furthermore, as the CIPIH report and opening provisions of the Draft Global Strategy and Plan of Action on Public Health, Innovation and Intellectual Property make clear, there is a firm consensus that the impact of our intellectual property system on world health, positive and negative, cannot be ignored. Moreover, the drafting groups-which include the United States delegation-have reached consensus on the principles that WHO should take a "strategic and pro-active role in contributing to pursue the agenda on 'public health, innovation and intellectual property' and that such a role is in accordance with its constitutional mandate.
6 9 Another response is that intellectual property, trade, and world health are indeed deeply 167 E-mail from James Love to Senate Finance Committee (Nov. 2, 2007) interrelated and bound up together; and because of this interdependence, collaboration between IGOs is all the more important.
The most obvious question at this juncture in both processes is whether these processes will lead to concrete changes with respect to governance, technical assistance, development orientation, and/or new norms, treaties, or agreements. If these processes will lead to such changes, the next question is whether such changes will be beneficial to public health. The prospects seem best for more balanced technical assistance and increased efforts towards technical assistance and capacity building. The worst case scenario is that the implementation process will amount to nothing more than a ratification of existing initiatives, studies, and programs. It seems clear, however, that both initiatives signal changes in the orientation of these two institutions. WIPO is now likely to be more development-oriented, and it is safe to say that for WHO there is no turning back from its focus on how intellectual property impacts public health.
The initiatives also raise questions about how international organizations will deal with intellectual property in the future. Do the similarities across the initiatives signal a new consistency across organizations, or do they instead mean that in the near future multiple actors with overlapping competencies and constituencies will deal with intellectual property, 17° and what would that mean for public health?
Going forward, given the importance of public health to developing countries, the WIPO Committee for Development and IP should pay close attention to developments in the IGWG, particularly in light of the IGWG proposals' comprehensive and detailed approach to public health. Similarly, in light of the WIPO Development Agenda, the IGWG should continue to consider the drafting groups' proposals with the understanding that at least one other major IGO has recently changed its approach to focus more on how IP affects development. The IGWG should further consider how, given the goals set forth in the Draft Global Strategy, it can collaborate with WIPO and other IGOs in a way that fosters public health for developing countries, for example, by providing complementary, health-oriented technical assistance.
Developments at the IGWG and in the WIPO Committee on IP and Development continue to proceed rapidly, and this Article describes these initiatives as of February 2008. The reader is advised to visit the websites of both institutions for updates on their progress.lf
